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include requirements that all states, 
including Texas, ensure equal access to 
public facilities for disabled persons, 
guarantee civil rights, provide public 
assistance for single parents, and enforce 
clean air standards.5 In each of these 
cases, the states and local governments 
must pay for a significant portion of these 
regulations that are imposed on them by 
the national government.

The debate over the appropriate 
division of power between the national 
government and state governments 
has intensified in the last decade. The 
expansion of the national government, 
first with the wars in Afghanistan and Iraq 
and later with the bailouts of American 
financial and automobile industries, 
renewed America’s interest in the proper 
role and size of the national government. The subsequent stimulus package, followed by 
the divisive passage of the ACA, once again put the issue of federalism at the forefront 
of the political debate in America. Other issues, such as gay marriage, education policy, 
and responses to natural disasters such as Hurricane Katrina, serve to highlight the 
differing views of Americans concerning the responsibilities of government.

One of the most contentious debates over federalism currently involves the states’ 
customary authority over marriage. Traditionally, states have enjoyed almost complete 
control over rules governing marriage, including defining licensing requirements, 
establishing an age of consent, providing for common-law marriages, and determining 
general guidelines for divorce. While states defined the specific requirements for 
marriage, the Full Faith and Credit Clause meant that all states recognized marriages 
performed in other states. So when Vermont approved civil unions and Massachusetts 
became the first state to allow same-sex marriage, other states worried that they would 
have to recognize same-sex marriages. The national government responded by passing 
the 1996 Defense of Marriage Act, which defined marriage as between a man and a 
woman for the purposes of federal laws and also allowed each state to adopt its own 
definition of marriage. With this act, the national government has explicitly attempted 
to relieve the states of their obligation to grant full faith and credit to public acts in 
other states. At the state level, many states began to pass laws explicitly denying the 
validity of same-sex marriages within their state. Thirty-one states, including Texas, 
amended their state constitutions to only allow marriage between a man and a woman. 
In 2015, the Supreme Court ruled that all states must recognize same-sex marriages. 
The same-sex marriage controversy illustrates the inherent struggle with federalism, 
which is the fundamental question of who gets to decide who can get married: the 
national government, the state governments, or local governments? In addition to the 
question of which government has the power to decide the question, governments have 
the responsibility to protect civil rights of various minority groups who might hold 
different values than the majority. The preferences of a community must be weighed 

Texans in Corpus Christi protest the ACA, claiming it is a federal intrusion 
into states’ rights. The Court upheld a key component of the ACA after a new 
challenge in 2015, though it may not be the last challenge to the law.
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